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Outline of this presentation

I. Congressional vote to repeal the Affordable Care 
Act and the Presidential veto

II. Supreme Court decision about subsidies in health 
insurance exchanges that are operated by the federal 
government 

III. Litigation by the US House of Representatives 
alleging that the Obama administration spent money 
without appropriation by Congress

IV. Ongoing disputes about the mandate to provide 
health insurance coverage for contraceptives

2
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I. Congressional vote to repeal 

the Affordable Care Act 

and the Presidential veto

3

On January 6, 2016, Congress passed 
HR 3762 as a reconciliation bill

• Reconciliation bills only require a simple majority 
(instead of 60 votes to prevent a Senate filibuster).

• On December 3, 2015, the Senate passed HR 3762 as 
amended (the “Restoring Americans' Healthcare 
Freedom Reconciliation Act”).

• On January 6, 2016, the House voted to concur in the 
Senate amendment (a.k.a. “An Act to provide for 
reconciliation pursuant to section 2002 of the 
concurrent resolution on the budget for fiscal year 
2016”). 

4
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HR 3762 would have repealed many 
ACA provisions (mainly starting in 2018)

• No more subsidies on the basis of income for 
purchase of health insurance on an exchange

• End the expansion of Medicaid

• No penalty for failure to comply with ACA mandates

• No tax on high-premium health insurance plans

• Cancel the “Prevention and Public Health Fund”

• Prohibit the use of federal funds by organizations that 
also provide abortions (i.e. Planned Parenthood)

5

On January 8, 2016, President Obama 
issued his veto message on HR 3762

“This legislation would not only repeal parts of the Affordable 
Care Act, but would reverse the significant progress we have 
made in improving health care in America…. About 17.6 million 
Americans have gained health care coverage as the law’s 
coverage provisions have taken effect…. The Congressional 
Budget Office estimates that the legislation would increase the 
number of uninsured Americans by 22 million after 2017….The 
Reconciliation Act would also effectively defund Planned 
Parenthood….Because of the harm this bill would cause to the 
health and financial security of millions of Americans, it has 
earned my veto.” H. DOC. NO. 114–91, Congressional Record-
House, H210-211 (January 8, 2016).

6
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ACA opponents recognized that they 
cannot override the President’s veto

• But Speaker of the House Paul Ryan emphasized the 
importance of the 2016 election for ACA opponents.

• According to Speaker Ryan, “We have now shown 
that there is a clear path to repealing Obamacare 
without 60 votes in the Senate …. So, next year, if 
we’re sending this bill to a Republican president, it 
will get signed into law. Obamacare will be gone.” 

New York Times (January 8, 2016)  
http://www.nytimes.com/2016/01/09/us/politics/obama-vetoes-bill-to-repeal-
health-law-and-end-planned-parenthood-funding.html?_r=0

7

II. Supreme Court decision about 
subsidies in health insurance 
exchanges that are operated 

by the federal government 

8
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Insurance exchanges may be operated 
by state and/or federal government

• The ACA provides for “exchanges” in which:

– individuals may buy health insurance (regardless 
of their current health status); and

– federal government subsidies are available on the 
basis of income.

• Under the ACA, each state may choose to:

– Operate its own exchange; or

– Partner with the federal government; or

– Let the federal government operate it alone.

9

Legal dispute about providing subsidies 
in a federally-operated exchange 

• Some people argued that the wording of the ACA 
only allows federal subsidies for coverage purchased 
in an exchange operated by a state government (not
for coverage from a federally-operated exchange). 

• However, the federal Internal Revenue Service (IRS) 
took the position that federal subsidies are available 
in a federally-operated exchange. 77 Federal Register 
30377 (May 23, 2012) (Final Regulations), at 30378.

10

The 26th Annual Festival of Legal Learning February 12, 2016



Did Congress intend to limit federal 
subsidies to state-operated exchanges?

• This dispute did not raise significant constitutional 
issues (but rather an issue of statutory interpretation 
in accordance with the intent of Congress). 

• Did Congress intend that a state’s refusal to establish 
an exchange would prevent residents of that state 
from receiving federal subsidies for health insurance?

• Note that the CBO did not make alternative cost 
projections (and did not even consider that a refusal 
by some states to establish an exchange could reduce 
the federal government’s cost for the ACA).

11

A Supreme Court decision to deny 
subsidies would have had broad effects

• In addition to stopping subsidies, it would increase 
insurance premiums in the individual market and
effectively limit the employer mandate in the ACA. 

• Without subsidies, many individuals would drop their 
coverage (and they would not be subject to penalty 
because of the hardship exemption at 8% of income).

• Due to “adverse selection,” individuals who keep
their coverage (without a subsidy) would probably 
have higher risk of illness (which will increase costs).

• If employees get no subsidy, employers pay no fine. 
12
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The US Supreme Court interpreted this 
ambiguous provision of the ACA in 2015

• In King v. Burwell, 135 S. Ct. 2480 (June 25, 2015), 
the US Supreme Court decided that the relevant 
wording in the ACA was ambiguous, and that 
Congress had intended to provide federal subsidies in 
both types of exchanges.

• “In this instance, the context and structure of the Act 
compel us to depart from what would otherwise be 
the most natural reading of the pertinent statutory 
phrase.” 135 S. Ct. at 2495. 

13

III. Litigation by the 

US House of Representatives 
alleging that the Obama 

administration spent money 

without appropriation by Congress

14

The 26th Annual Festival of Legal Learning February 12, 2016



Under the ACA, the administration 
reimburses insurers for “cost-sharing” 

• Pursuant to the ACA, the federal government 
provides premium tax credits to eligible individuals.

• Separately, insurers must provide “cost-sharing” aid 
to their low-income enrollees.

• Then, the government reimburses insurers with public 
funds (the “Section 1402 Cost-Sharing Offset”).

• The House argues Section 1402 Cost-Sharing Offsets 
must be appropriated annually by Congress under US 
Const. art. I, § 9, cl.7 (but the  administration denies 
that express and specific appropriation is required). 

15

The federal district court held that the 
House has standing to sue on this issue

• The House filed suit in the US District Court for the 
District of Columbia. 

• HHS Secretary Burwell and Treasury Secretary Lew 
moved to dismiss the complaint for lack of standing. 

• Without addressing the merits (and assuming the facts 
alleged to be true), the district court held the House 
has standing on Section 1402 Cost-Sharing Offsets. 
U.S. House of Representatives v. Burwell, 2015 U.S. 
Dist. LEXIS 119712 (D.D.C. September 9, 2015).

16
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The federal district court recognized the 
lack of legal precedent on this issue

“Although no precedent dictates the outcome, the case implicates 
the constitutionality of another Branch’s actions and thus merits 
an “especially rigorous” standing analysis…. The House sues, as 
an institutional plaintiff, to preserve its power of the purse and to 
maintain constitutional equilibrium between the Executive and 
the Legislature. If its non-appropriation claims have merit, which 
the Secretaries deny, the House has been injured in a concrete 
and particular way that is traceable to the Secretaries and 
remediable in court. The Court concludes that the House has 
standing to pursue those constitutional claims.” 2015 U.S. Dist 
LEXIS 119712 at 3.

17

The federal district court will proceed 
to decide the merits of this claim

• The administration had requested the district court to 
permit an immediate appeal to the D.C. Circuit on the 
issue of standing (before addressing the merits).

• However, the district court denied the 
administration’s request for an immediate appeal. 

The Hill (October 19, 2015) 
http://thehill.com/policy/healthcare/257328-judge-denies-
immediate-appeal-in-house-obamacare-suit 

• Filings on the merits were scheduled to be due on 
January 18, 2016.

18
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IV. Ongoing disputes about 

the mandate to provide 

health insurance coverage 

for contraceptives

19

Mandated coverage for the 
preventive service of contraception 

• The ACA requires insurers to provide specific benefits 
(including preventive care with no copayment).

• HHS commissioned the Institute of Medicine (IOM) to 
recommend necessary preventive health services for women.

• On July 19, 2011, IOM recommended 8 more preventive 
services (including “contraceptive methods and counseling to 
prevent unintended pregnancies.”) 
http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=13181

• But some religious organizations and religious individuals 
oppose the use of contraceptives (and do not want to provide 
contraceptive coverage to their employees).

20
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The dispute over contraceptive coverage 
is based on conflicting ethical views 

• The individual rights of employees to make their own 
personal decisions about their health care: (“My birth 
control is not my boss’s business!!!”)

• The individual rights of employers not to be forced to 
pay for something that violates their religious beliefs: 
(“My employees can use contraception and abortion 
if they choose, but it is against my religion and the 
government cannot make me pay for it!!!”) 

21

Can the government require people to do 
things that violate their religious beliefs?

• Many people argue that the US government cannot 
make individuals do something that violates their 
individual religious beliefs.

• As a legal matter, that argument is simply wrong. 

• The US government can (and often does) make 
people do things that violate individual religious 
beliefs (such as requiring people to pay taxes to 
support wars or capital punishment).

• Also, religious belief is not an excuse to perform 
legally prohibited conduct (e.g. polygamy, etc).  

22
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Federal rules provided an exemption
from the mandate for churches

• The federal government provided an exemption for 
employees of churches (houses of worship). 

• But there was no exemption for the employees of 
church-affiliated organizations (such as religiously-
affiliated universities or hospitals).

• Also, there was no exemption for private businesses 
that are owned by religious individuals who claim 
that providing contraceptive coverage violates their 
religious beliefs (but they already pay taxes to 
support Medicaid which provides contraceptives). 

23

The government also provided 
accommodations for some non-profits 

• Even if an employer is not exempt from the mandate, 
it might be eligible for an accommodation (which is 
an alternative way to comply with the mandate). 

• As an accommodation, the government created a 
“work-around” (so that religiously-affiliated 
employers would not have to directly provide 
contraceptive coverage for their employees).

• In fact, there are separate “work-arounds” for eligible 
employers with insured and self-insured health plans.

• This is like a so-called “Rube Goldberg machine.”
24
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“Work-around” number 1 for religiously-
affiliated employers with insurance

• The religiously-affiliated employer would notify its 
health insurance company that it objects to providing 
contraceptive coverage (“self-certification”).

• The employer’s health insurance company would 
provide contraceptive coverage at no charge to 
employees of that religiously-affiliated employer.

• The insurance company would bear the cost of 
providing that contraceptive coverage (but the 
insurance company could save money by avoiding 
costs for pregnancy-related services).

25

“Work-around” number 2 for religiously-
affiliated employers that self-insure

• The religiously-affiliated employer would notify the 
“third-party administrator” (TPA) of its self-insured 
health plan that it objects to providing contraceptive 
coverage (“self-certification”).

• The TPA would arrange for contraceptive coverage at 
no charge from an insurance company (that might not 
provide any other insurance for that employer).

• The cost for providing that contraceptive coverage 
could be reimbursed by means of  a credit toward the 
fee for participating in the insurance “exchange.”

26
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Federal litigation on the issue of 
mandated contraceptive coverage

• Dozens of cases have been filed against the mandate.

• Plaintiffs include religious organizations, religiously-affiliated 
colleges, individuals, businesses, and state governments. 

• Does the mandate violate the First Amendment or the 
Religious Freedom Restoration Act of 1993 (RFRA), 42 
U.S.C. §2000bb et seq.?

• Under RFRA, the court must consider several issues: (1) Does 
the government’s action “substantially burden the exercise of 
religion”; (2) If so, does that government action “serve a 
compelling government interest”; and (3) Is that government 
action “the least restrictive means of serving that interest.” See 
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014).          

27

The US Supreme Court’s decision 
in Hobby Lobby and Canestoga

• On June 30, 2014, the Court ruled against HHS in two cases 
by for-profit corporations that were “closely-held.”

• The Religious Freedom Restoration Act (RFRA) does apply 
(even though the owners chose to operate as corporations).

• The Court assumed that the action of the government (HHS) 
serves a compelling government interest.

• But HHS did not use the least restrictive means (as shown by 
HHS’s accommodation for religious, non-profits to self-certify
their objection and let insurers or TPAs provide that coverage).

• Therefore, HHS should also make its accommodation 
available to closely-held, for-profit corporations. Burwell v. 
Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014).                  

28
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But then the Supreme Court 
undermined the basis for its decision 

• Three days after Hobby Lobby, the Supreme Court issued an 
injunction pending appeal to allow a religious, non-profit 
college to rely on the HHS accommodation merely by 
notifying HHS in writing of its objection (without submitting 
the form to the government and without sending copies to its 
insurer or TPA). Wheaton College v. Burwell, 134 S. Ct. 2806 
(July 3, 2014).

• Wheaton College argued that it would be morally complicit if 
it caused others to provide contraceptive coverage in its place 
(by submitting the form and causing action by others). 

• But Wheaton’s reasoning might also allow employers to refuse
to inform HHS about the identity of their insurer or TPA.

29

Justice Sotomayor filed a strong dissent 
(joined by Justices Ginsburg and Kagan)

• The Supreme Court had just held in Hobby Lobby that the 
contraceptive mandate violates RFRA, because HHS could 
make its accommodation (the “work-around”) more widely 
available (as an effective and less restrictive alternative).

• But now the Court has allowed a religious objection to the 
“work-around” (which could affect thousands of employers).

• “Presumably the Court intends to leave to the agency the task 
of forwarding whatever notification it receives to the 
respective insurer or third-party administrator. But the Court 
does not even require the religious nonprofit to identify its 
third-party administrator, and it neglects to explain how HHS 
is to identify that entity.” Id. at 2815 (Sotomayor, J., dissenting).

30
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HHS and other federal agencies issued 
new rules in light of Wheaton College

• After the Supreme Court’s injunction in Wheaton 
College on July 3, 2014, HHS (with the Departments 
of Labor and Treasury) issued interim final rules on 
August 27, 2014 (79 Fed. Register 51092) and final 
rules on July 14, 2015 (80 Fed. Register 41318).

• According to the federal agencies, “These final 
regulations continue to allow eligible organizations to 
choose between using EBSA Form 700 or the 
alternative process consistent with the Wheaton 
interim order.” 80 Fed. Register at 41323.

31

But the final federal rules add another 
requirement to the Wheaton alternative 

• “The alternative process provides that an eligible 
organization may notify HHS in writing of its 
religious objection to covering all or a subset of 
contraceptive services.” 80 Fed. Register at 41323.

• But the final rules also require that the written notice 
to HHS include “the name and contact information 
for any of the plan’s third party administrators and 
health insurance issuers.” Id. at 41323and 41344.

• This solves a problem raised in Justice Sotomayor’s 
dissent (but could cause further religious objections).

32
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On Nov. 6, 2015, the Supreme Court 
agreed to hear seven consolidated cases

For example, in Zubik v. Burwell, No. 14-1418, cert. 
granted, 136 S. Ct. 444 (2015), the Supreme Court has 
limited its review to the following question: “Whether 
the HHS Mandate and its “accommodation” violate 
the Religious Freedom Restoration Act (“RFRA”) by 
forcing religious nonprofits to act in violation of 
their sincerely held religious beliefs, when the 
Government has not proven that this compulsion is 
the least restrictive means of advancing any 
compelling interest.”

33

The religious non-profits in these cases 
want an exemption from the mandate

• As explained by Laurie Sobel and Alina Salganicoff, 
“The nonprofit corporations continuing to pursue 
legal challenges are seeking an ‘exemption’ from 
the rule, not an ‘accommodation.’ ” Sobel, L and A 
Salganicoff, “Round 2 on the Legal Challenges to Contraceptive Coverage: 
Are Nonprofits ‘Substantially Burdened’ by the ‘Accommodation’?” 
Kaiser Family Foundation, Issue Brief (November 2015), 
http://files.kff.org/attachment/issue-brief-round-2-on-the-legal-challenges-
to-contraceptive-coverage-are-nonprofits-substantially-burdened-by-the-
accommodation

• Briefing in these consolidated cases is scheduled to 
be completed by March 11, 2016. 

34
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